AN ACT
RELATI NG TO THE ENVI RONMENT; AMENDI NG THE Al R QUALI TY
CONTROL ACT TO PROVI DE DEADLI NES FOR PERM T APPLI CATI ON
ACTI ON; PROVI DI NG FOR ACCELERATED REVI EW OF APPLI CATI ONS

BE I T ENACTED BY THE LEG SLATURE OF THE STATE OF NEW MEXI CO
Section 1. Section 74-2-7 NVBA 1978 (being Laws 1972,
Chapter 51, Section 4, as anended) is anended to read:
"74-2-7. PERMTS--PERM T APPEALS TO THE ENVI RONMENTAL
| MPROVEMENT BOARD OR THE LOCAL BOARD- - PERM T FEES. - -

A. By rule, the environnmental inprovenent board
or the local board shall require:

(1) any person intending to construct or
nmodi fy any source, except as otherw se specifically provided
by rule, to obtain a construction permt fromthe departnent
or the local agency prior to such construction or
nodi fi cati on; and

(2) any person intending to operate any
source for which an operating permit is required by the 1990
anmendnents to the federal act, except as otherw se
specifically provided by rule, to obtain an operating permt
fromthe departnent or the | ocal agency.

B. Rules adopted by the environnmental inprovenent
board or the |ocal board shall include at |east the
foll ow ng provisions:

(1) requirenents for the subm ssion of
rel evant information, including but not limted to
information the departnent or the |ocal agency deens
necessary to ensure that rules and standards under the Air

Quality Control Act or the federal act will not be viol at ed;
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(2) a description of the elenents required
for the departnment or |ocal agency to deem an application
conpl et e;

(3) specification of the deadlines for
processing pernmit applications; provided the deadline for a
final decision by the departnent or the |ocal agency on a
construction permt application nmay not exceed:

(a) ninety days after the application
is determned to be conplete if the application is not
affected by requirenents for prevention of significant
deterioration unless the secretary or the director grants an
extension not to exceed ninety days for good cause,

i ncluding the need to have public hearings; or

(b) two hundred forty days after the
application is determned to be conplete if the application
is affected by requirenents for prevention of significant
deterioration

(4) that if the departnent or |ocal agency
fails to take final action on a construction permt
application within the deadlines specified in Paragraph (3)
of this subsection, the department or | ocal agency shal
notify the applicant in witing that an extension of time is
required to process the application and specify in detai
the grounds for the extension;

(5) specification of the public notice,
comment period and public hearing, if any, required prior to
the issuance of a permt; provided the permt regul ations
adopt ed:

(a) by the environnental inprovenent

board shal |l include provisions governing notice to nearby
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states; and

(b) by any local board shall include
provisions requiring that notice be given to the departnent
of all permt applications by any source that emts, or has
a potential emssion rate of, one hundred tons per year or
nmore of any regulated air contam nant, including any source
of fugitive em ssions of each regulated air contam nant, at
| east sixty days prior to the date on which construction or
maj or nodification is to comence,;

(6) a schedule of construction permt fees
sufficient to cover:

(a) the reasonable costs of review ng
and acting upon any application for such permt; and

(b) the reasonabl e costs of
i npl emrenting and enforcing the terns and conditions of the
permt, excluding any court costs or other costs associ ated
with an enforcenent action

(7) a schedule of em ssion fees consistent
with the provisions of Section 502(b)(3) of the 1990
amendnents to the federal act;

(8) a nethod for accelerated permt
processing that may be requested at the sole discretion of
the applicant at the tine the applicant submts a
construction permt application and that:

(a) allows the departnent or |oca
agency to contract with qualified outside firnms to assist
the departnment or local agency in its accelerated review of
the construction permt application provided that the
departnment or | ocal agency can contract with a qualified

firmthat does not have a conflict of interest;
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(b) establishes a process for the
departnment or | ocal agency to account for the expenditure of
the accelerated pernmt processing fees; and

(c) allows for additional permt
application fees sufficient to cover the reasonabl e costs of
an accel erated permt application review process; provided
that before the application is conplete, the departnent or
| ocal agency shall give the applicant a reasonable estimate
of costs of an accelerated permt applicant review process;

(9) specification of the maxi mum | ength of
time for which a permt shall be valid; provided that for an
operating permt, such period may not exceed five years; and

(10) for an operating permt only:

(a) provisions consistent with
Sections 502(b) and 505(b) of the federal act providing: 1)
notice to and review and conment by the United States
envi ronnental protection agency; and 2) that if the
department or | ocal agency receives notice of objection from
the United States environnental protection agency before the
operating permt is issued, the department or the | ocal
agency shall not issue the permt unless it is revised and
i ssued under Section 505(c) of the federal act;

(b) provisions governing renewal of
the operating pernmt; and

(c) specification of the conditions
under which the operating permt may be term nated, nodified
or revoked and reissued prior to the expiration of the term
of the operating permt.

C. The departnment or the | ocal agency may deny

any application for
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(1) a construction permt if it appears
that the construction or nodification will not neet
applicable requirements of the Air Quality Control Act, the
federal act or any rule adopted pursuant to either; or

(2) an operating permt if:

(a) the source for which the permt is
sought will emt a hazardous air pollutant or any air
contam nant in excess of a federal standard of performance
or a rule of the environmental inprovenment board or the
| ocal board;

(b) it appears that the source for
which the permt is sought will cause or contribute to air
contam nant | evels in excess of any national or state
standard or, within the boundaries of a local authority,
applicabl e |l ocal ambient air quality standards; or

(c) any other provision of the Air
Quality Control Act or the federal act will be viol ated.

D. The departnent or the |ocal agency may specify
conditions to any permt granted under this section,
i ncl udi ng:

(1) for a construction permt, a
requi rement that such source install and operate contro
technol ogy, determ ned on a case-by-case basis, sufficient
to meet the requirenents of the Air Quality Control Act, the
federal act and rul es pronul gated pursuant to either; and

(2) for an operating permt:

(a) inposition of individual em ssion
limts, determ ned on a case-by-case basis, but only as
restrictive as necessary to neet the requirenents of the Ar

Quality Control Act and the federal act or the enmission rate
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specified in the operating permt application, whichever is
nore stringent;

(b) conpliance with applicable federa
st andards of performance;

(c) inposition of reasonable
restrictions and limtations not relating to emssion limts
or enmi ssion rates; or

(d) any conbination of the conditions
i sted above.

E. This section does not authorize the departnent
or the local agency to require the use of machinery, devices
or equi prent froma particular manufacturer if the federa
standards of performance, state rules and permt conditions
may be nmet by machinery, devices or equi pnment otherw se
avai | abl e.

F. The issuance of a permt does not relieve any
person fromthe responsibility of conplying with the
provisions of the Air Quality Control Act and any applicable
rules of the environnental inprovenent board or the |oca
board. Any conditions placed upon a pernmt by the
departnment or the | ocal agency shall be enforceable to the
same extent as a rule of its board.

G Any person who participated in a permtting
action before the departnment or the | ocal agency shall be
notified by the departnent or the |ocal agency of the action
taken and the reasons for the action. Notification of the
applicant shall be by certified mail.

H  Any person who participated in a permtting
action before the departnment or the | ocal agency and who is

adversely affected by such permtting action may file a
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petition for hearing before the environnmental inprovenent
board or the local board. The petition shall be made in
witing to the environnental inprovenent board or the |ocal
board within thirty days fromthe date notice is given of
the departnment's or the |ocal agency's action. Unless a
timely request for hearing is nmade, the decision of the
department or the | ocal agency shall be final.

I. If atinmely petition for hearing is made, the
envi ronnent al i nprovenent board or the |ocal board shall
hold a hearing within ninety days after receipt of the
petition. The environnental inprovenent board or the | ocal
board shall notify the petitioner and the applicant or
permittee, if other than the petitioner, by certified mail
of the date, tine and place of the hearing. |If the subject
of the petition is a permtting action deened by the
envi ronnent al i nprovenent board or the |local board to
substantially affect the public interest, the environnenta
i nprovenent board or the |ocal board shall ensure that the
public receives notice of the date, tine and place of the
hearing. The public in such circunstances shall also be
gi ven a reasonabl e opportunity to submt data, views or
argunments orally or in witing and to exam ne W t nesses
testifying at the hearing. Any person submtting data,
views or argunents orally or in witing shall be subject to
exam nation at the hearing.

J. The environnental inprovenent board or the
| ocal board may designate a hearing officer to take evidence
in the hearing. All hearings shall be recorded.

K. The burden of proof shall be upon the

petitioner. Based upon the evidence presented at the
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hearing, the environnental inprovenent board or the |oca
board shall sustain, nodify or reverse the action of the
departnment or the | ocal agency respectively.

L. Notw thstanding any other provision of [aw and
subject to the provisions of Section 74-2-4 NVBA 1978, a
final decision on a permt by the department, the
envi ronnent al i nprovenent board, the |ocal agency, the |ocal
board or the court of appeals that a new source will or wll
not neet applicable local, state and federal air pollution
standards and rul es shall be conclusive and is binding on
every other state agency and as an issue before any other
state agency shall be deened resolved in accordance with
that final decision

M  Subject to the provisions of Section 74-2-4 SB 626
NVSA 1978, if the |local board has adopted a permt rule Page 8
pursuant to this section, persons constructing or nodifying
any new source within the boundaries of the | ocal authority
shall obtain a permt fromthe |ocal agency and not fromthe
depart nment .

N. Fees collected pursuant to this section shal
be deposited in:

(1) the state air quality permt fund
created by Section 74-2-15 NMSA 1978 if collected by the
departnent; or

(2) a fund created pursuant to Section
74-2-16 NVBA 1978 if collected by a | ocal agency pursuant to
a permt rule adopted by the local board pursuant to this

section."




